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T

ake it from me. The one job you

don't want is sorting out federal
habeas corpus. By all accounts, existing arrangements are an unrelieved
disaster. Yet now come Nancy King
and Joseph Hoffmann with a valiant
effort to set things in order. Their
book describes habeas corpus as the
writ currently stands, offers explanations of why and how we have come
to this pass, and, most important,
advances a definite plan of action
for habeas in criminal cases-a way
to fix what so desperately needs
fixing. This is a good book, a valuable book. It is informative, essentially accurate in its presentation
of objective data, and scrupulously
honest in its advocacy of controversial policy.
King and Hoffmann undertake
to be "comprehensive." But that
promise must be understood in
context. A slim university press
monograph has limits; readers who
want a treatise on the law of habeas
corpus should look elsewhere.
Moreover, this book is a single contribution to an extensive academic
literature and can be assessed only
in comparison to other views regarding the writ and what to do about it.
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John Blume, Sheri Johnson, and
Keir Weyble respond to King and
Hoffmann, virtually point-by-point. 1
King and Hoffmann begin with
habeas corpus where they are fairly
comfortable with the status quo:
cases involving detention in the
absence of criminal conviction.
Illustrations cover a lot of groundfrom petitions by persons subject
to civil commitment as a danger to
themselves or others (because of
infectious disease, for example) to
aliens in military detention at Guantanamo, ostensibly to prevent them
from taking up arms against the
United States. King and Hoffmann
nonetheless discern a common
theme-namely, that habeas corpus
typically supplies a vehicle for judicial examination of detention as a
stop-gap during crises when the ordinary balance of governance is upset.
The historical pattern, according to
King and Hoffmann, is that in time
we fashion alternative mechanisms
for ensuring appropriate judicial
superintendence. There are exceptions. So far at least, we have forged
no substitute for the writ in Guantanamo preventive detention cases.
Yet King and Hoffmann anticipate
that an acceptable alternative will
ultimately be found even there.
King and Hoffmann are far from
satisfied with the state of habeas
corpus in cases involving detention after criminal conviction. In
part, they adopt the assessment
that other critics offer: The Warren
Court developed the lower federal
courts' habeas jurisdiction to implement its interpretations of the Bill
of Rights in the 1960s when there
was a demonstrable need for federal
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court attention to the enforcement
of federal constitutional safeguards
in state court. Today, so this argument goes, that need has passed. In
response to federal habeas supervision of state criminal process,
state authorities and state courts
have become more willing and
able to see that federal procedural
requirements are met in their own
precincts.
King and Hoffmann add their
own twists. By their account, the
theme that habeas is properly an
instrument for dealing with shortlived distortions carries over to
cases in which convicts petition the
federal courts for habeas relief from
custody pursuant to criminal judgments in state court. Here, too,
federal habeas should give way to
effective substitutes. But that hasn't
happened, and habeas continues
without any justifying rationale.
King and Hoffmann acknowledge
the common understanding that
habeas remains an important means
by which federal courts enforce
federal rights. But they critique conventional wisdom on two counts.
First, most state convicts are ineligible to file federal petitions. Prisoners must be in custody to do so, but
most sentences are fairly short, and
prisoners are released before they
can exhaust state opportunities for
airing federal claims and put themselves in position to petition for the
federal writ. The very state adjudicative mechanisms that federal
habeas helped to bring about
1. John H. Blume, Sheri Lynn Johnson, and
Keir M. Weyble, In Defense of Non-Capital Habeas:
A Response to Hoffmann and King, 96 CORNELL L.
REV. 435 (2011).

now effectively postpone access to
federal courts so long that federal
review is foreclosed altogether.
Second, state convicts who are in
custody long enough to seek federal
habeas relief are almost always
turned away on procedural grounds.
Federal litigation in habeas cases
is extraordinarily complex. This,
by dint of unsympathetic Supreme
Court decisions over the last 40
years and the Antiterrorism and
Effective Death Penalty Act of 1996
[AEDPA]. Petitioners rarely have
lawyers to help them. Nevertheless,
they must negotiate a bizarre procedural gauntlet before they can
obtain adjudication on the merits
of their claims. Even when procedural requirements are satisfied,
federal courts are generally barred
from awarding relief unless they
conclude that previous state decisions on federal claims were not
only wrong, but unreasonable.
Empirical data bear this out. A
recent study (directed by King) suggests that the "custody" requirement restricts federal habeas corpus
to prisoners sentenced to lengthy
terms (or death) and that most of
the effort spent on cases that get to
federal court is devoted to ancillary
issues having little or nothing to do
with the merits. In consequence,
very few state convicts are ultimately
successful. 2
Here is where King and Hoffmann advance their prescriptive
proposals.
First, roughly speaking, they
contend that habeas for convicts
serving state prison terms should
largely be discarded. We have
not developed alternative federal
arrangements as a substitute for the
writ, but state machinery for enforcing federal rights will suffice. Habeas
should be available in noncapital
cases only when prisoners offer new
evidence of factual innocence.
Second, King and Hoffmann
propose that the resources now
spent on the run of noncapital cases

2. Nancy J. King, Fred L. Cheesman II, and
BrianJ. Ostrom, Final Technical Report: Habeas
Litigation in U.S. District Courts (2007).

(again, mostly squandered on procedural matters) should be re-routed
to programs that improve legal services to indigents in state criminal
proceedings-the better to ensure
that state courts will enforce federal
rights and thus fill the void left by
the withdrawal of federal habeas.
King and Hoffmann endorse a new
federal agency to make grants-in-aid
to the states for this purpose.
Third, King and Hoffmann would
preserve the federal writ in capital
cases, albeit with adjustments meant
to expedite litigation. Death penalty
cases present unique issues: complex
and volatile Eighth Amendment
principles and the specter of killing
innocent people. Moreover, and
despite all the procedural limitations that stand in their way, petitioners under sentence of death are
considerably more likely to obtain
federal habeas relief. This may be,
in part, because prisoners on death
row often have additional federal
claims to advance and, in part,
because they often have counsel
in: at least federal postconviction
proceedings.
These proposals invite counters.
It's true that prisoners serving short
sentences typically cannot get into
federal court. But it's not as though
King and Hoffmann contend that
they should. The custody requirement keeps out petitioners whose
need for federal review is modest.
King and Hoffmann would retain
federal habeas for prisoners who
offer new evidence suggesting
factual innocence. That would substitute a different, and arguably
less satisfying, door-keeping rule.
Blume, Johnson, and Weyble ask
whether federal court inquiries into
guilt or innocence would not also
consume resources better spent on
the merits of legal claims. King and
Hoffmann think screening petitions
for new evidence would be easy
enough, but the question is empirical and we have no data in point.
Apart from the time and effort
required, asking federal courts to
assess factual guilt or innocence
would tax their institutional capacities. Federal judges are good at

determining whether federal procedural safeguards were respected
in criminal trials, but they are
not necessarily good at deciding
whether defendants are guilty-or,
as King and Hoffmann would have
it, whether trial juries would have
convicted if they had seen later discovered proof.
It's true that federal habeas litigation is a nightmare that rarely
produces actual habeas relief with
respect to meritorious claims.
But Blume, Johnson, and Weyble
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contend that procedural snarls
can be ironed out and substantive
limits on federal court judgment
can be eliminated. If the habeas
process were streamlined (and
procedural arrangements actually
fostered effective adjudication on
the merits), the rate of successful petitions might still be low. Yet
at least then we would have some
confidence that it is because most
claims are not meritorious. -Blume,
Johnson, and Weyble raise fair questions about the empirical data on
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which King and Hoffmann rely.
King's study focused exclusively
on district court dispositions and
didn't systematically track subsequent appellate review. Even if the
study's results are taken for all they
are worth, they don't tell us how
claims would have fared if they had
not been foreclosed on procedural
grounds.
Not everyone will be convinced
that we can rely on state processes
to implement federal constitutional
standards without federal superintendence. King and Hoffmann
argue that the low success rate in
federal habeas indicates that meritorious claims are vindicated previously in state court. But they have
no data to support that view. State
processes are also freighted with
procedural requirements that can
frustrate adjudication on the merits.
In point of fact, many of the restrictions that beset federal habeas only
reinforce similar limits in state court.
So, for example,, federal courts are
typically unable to examine claims
that state courts refused to address
because defendants failed to comply
with state procedural rules.
If we set aside the many ways in
which meritorious federal claims
can be foreclosed in state and
federal court, and we assume arguendo that petitioners seldom obtain
federal habeas relief because few
claims are meritorious, still King
and Hoffmann have not shown that
federal habeas is no longer needed.
They insist that the low success rate
in federal court refutes the notion
that federal habeas gives state
authorities an incentive to comply
with federal law. One might argue
just the opposite: If federal errors
are now corrected in state court,

the inference is that the availability
of federal review is having the very
effect King and Hoffmann deny.
The theft rate may be down, but
it scarcely follows that it's time to
repeal the laws against stealing.
State processes have doubtless
improved since the 1960s. But
Blume, Johnson, and Weyble argue
that the criminal justice system continues to be marred by race discrimination and that popularly elected
state judges cannot alone implement constitutional safeguards that
make it more difficult to convict.
Discarding habeas review by more
independent federal courts would
make things worse, not better.
Most of us will applaud the idea
that state proceedings might be
improved if more resources were
spent on supplying indigents with
effective counsel. But it's hard to
take seriously the idea that we would
free up funds for that purpose by forgoing federal habeas corpus. King
and Hoffmann have no data on the
costs of habeas litigation now. Nor
do they offer any means of ensuring
that dollars "saved" would be channeled to this different use. We have
never been willing to provide effective counsel to the poor, certainly
not to indigents caught up in the
criminal process. And it is unlikely
that we will start if and when state
convicts are denied the ability to
advance federal claims in federal
court-including, of course, claims
of ineffective counsel at trial.
In its wisdom, Congress has
already set in motion a scheme
ostensibly meant to encourage
states to supply better lawyering
in state court. AEDPA includes a
chapter of special rules for handling federal habeas proceedings
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Report from the States

Colorado streamlines civil

procedure for business cases
Business cases filed in five metropolitan-Denver area
courts will be subject to new civil procedure rules
designed to reduce the time and expense of litigation.
Colorado's two-year Civil Access Pilot Project (CAPP),
which begins in January, will focus on early mandatory
disclosures of information, early and ongoing judicial
involvement, and tailored discovery.
Under the CAPP rules, within 21 days of presenting a claim for relief, the party making the claim must
file a list of all persons with information related to the
claim, a description of the information held by each
person (regardless whether it is helpful or harmful) and
a description of all documents related to the claims. A
responsive pleading is due only after the claiming party's
initial disclosures. A defending party must make similar
disclosures within 21 days of the responsive pleading.
Specific sanctions are mandatory if a party fails to make
adequate disclosures.
At an early case management conference, the parties
and trial judge determine the extent of discovery, based
on the overarching goal that discovery be "proportionate to the needs of the case." Expert witness depositions
and other expert discovery are prohibited. This prohibition is offset by a requirement for detailed, standardized expert reports. An expert's direct testimony will be
limited to those matters disclosed in reasonable detail
in the report.
Extensions of time and trial continuances are
severely limited. One rule directs a trial judge to
address motions for extension of time "without waiting
for a response" and to "deny them absent extraordinary circumstances." Unlike the Federal Rules of Civil
Procedure (and the current parallel Colorado rule),
motions to dismiss a claim postpone neither the filing
of an answer nor the commencement of disclosure and
discovery.
To determine whether the CAPP rules achieve their
goals, data will be collected and analyzed by the Institute for the Advancement of the American Legal System
at the University of Denver in partnership with the
National Center for State Courts. Comparative data will
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be collected from non-participating district courts. The
CAPP rules appear at: http://www.courts.state.co.us/
Courts/Supreme-Court/Directives/CJD % 2011-02.pdf.
Edward C. Moss
District CourtJudge
Brighton, Colorado

The prospect of open
deliberations in the Wisconsin
Supreme Court
Recent episodes have underscored a lack of collegiality
among the justices on the Wisconsin Supreme Court,
including most prominently an alleged assault of one
justice by another. In resppnse, Chief Justice Shirley
Abrahamson proposed a menu of institutional reforms
for her colleagues' consideration, with the stated goal
of enhancing collegiality. She expressly called on each
justice's commitment "to promoting civility and safety
in our workplace; to maintaining personal control in
our language, demeanor, temperament, and conduct
on and off the bench; to bolstering the public trust and
confidence in the Court and our judicial system; and
to upholding the Court's long-standing reputation for
excellence."
The chiefjustice's proposals included the issuance of
a joint statement pledging greater efforts toward collegiality, the hiring of experts on conflict resolution and
small group dynamics, and a number of modifications to
the standards and mechanisms related to recusals. But
the one that received the most attention was her suggestion that the court open its deliberations to the public.
There are, of course, many ways in which a court
might make its deliberations open, and Chief Justice
Abrahamson presented a number of options, including
holding the court's deliberations in a room open to the
public, holding the deliberations in a closed room but
streaming live video, or recording the court's deliberations for later release. As most observers expected, the
other justices rejected these proposals. Justice David
Prosser suggested that open deliberations would "stifle
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candor." In similar fashion, Justice N. Patrick Crooks
alluded to the cliched parallel between the making of
law and sausage.
While open deliberation will not become a reality at
the court, ChiefJustice Abrahamson's proposal prompts
deeper consideration of precisely why closed judicial deliberation is the uniform practice in American
appellate courts. After all, courts in some countries do
deliberate in public. The Supreme Court of Brazil, for
example, holds its deliberations in public and on live
television, and publishes transcripts of the deliberations
together with its rulings. (The court also has its own
Twitter feed and YouTube channel.) Closer to home, at
least in terms of our systemic heritage, English courts
have long operated according to a tradition of orality in
which every step of the adjudicative process takes place
in public. The underlying idea, according to Professor
Robert Martineau, is that "[t] he faithful observance of
the tradition ... guarantees the accountability of English
justice and maintains public confidence in it."
The sense that open deliberations would be problematic seems to rest primarily on the understanding that
there is something valuable about secret deliberations
that would be lost if the process were opened. The fear
is that justices-perhaps especially those in an elective system-would be wary of articulating positions,
even tentatively, that might be used against them in a
later campaign. While egregious acts
of non-collegiality would undoubtedly
be deterred, collegiality in a deeper
sense might suffer, Whatever legitimate exchanges of ideas take place
among the justices would be pushed
underground, and would not occur
among the whole court.
We might reasonably be skeptical
HM
about this reaction, however, given
that the available evidence suggests
that judicial deliberation is rarely
meaningful, even on courts that do
not suffer from the collegiality issues
currently present on the Wisconsin
Supreme Court. Biographies of U.S.
Supreme Court justices, for example,
consistendly relate new justices' disap -<
pointment at what takes place (or,
more accurately, does not) in theV
conference room. Judge Posner makes ~
the point more forcefully in the early
pages of How Judges Think: "The diffi-r
culty outsiders have in understandings
judicial behavior is due partly to the

The real reason for concern, then, may not be so
much that open deliberation would lead to the loss of
something valuable, but rather that it would introduce
new pathologies. It is fascinating to ponder: what would
happen if the Wisconsin Supreme Court, or any American appellate court, held its deliberations in public?
The result might actually be more, rather than less,
dialogue, though whether it would be worthy of the
name "deliberation" is another matter. A justice may
feel compelled to limit his contribution to a prepared
statement, rather than to engage in a free-flowing, substantive debate.
At the same time, public deliberation would better
enable interest groups to monitor behavior, creating
the very real potential for reduced independence and a
decreased willingness to back off positions once taken.
Advocates might also pay close attention, and could
seek to use statements from deliberations as tools of
argumentation, suggesting that they somehow shed
light on the "true" meaning of an opinion. Courts
would, in turn, have to grapple with whether to allow
such arguments, which would raise many of the same
general issues as were featured in debates over the precedential value of unpublished opinions. While it would
strike many as inappropriate to bar advocates from
continued on page 97

fact that judges deliberate in secret,
though it would be more accurate
to say that the fact that they do not
deliberate (bywhich Imean deliberate
collectively) very much isthe real secret.
Judicial deliberation is overrated."
www.ajs.org JUDICATURE
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Briefs

AJS Initial Report of the
Eyewitness Identification Field

Studies
On September 19, the American Judicature Society
released an initial report on the first phase of the
Eyewitness Identification Field Studies, "A Test of the
Simultaneous versus Sequential Lineup Method Using
Double-Blind Administration with Computers." The
report garnered media attention from more than 450
media outlets, including the New York Times, Associated
Press, and ABC Nightly News.
The AJS Center of Forensic Science and Public Policy,
in collaboration with the Police Foundation, the Innocence Project, and the Center for Problem-Oriented
Policing, implemented the national-level field study
at four law enforcement agencies to determine which
lineup method - sequential or simultaneous - is more
accurate. Participating police departments were: Austin
(TX); Charlotte-Mecklenburg (NC); Tucson (AZ); and
San Diego (CA).
The lead project scientists, Drs. Gary L. Wells, Nancy K
Steblay, and Jennifer E. Dysart will continue their analysis of the 855 lineups gathered during the field studies,
such as the witnesses' certainty, cross-race comparisons, and the presence or absence of a
weapon at the time
of the crime.
A second phase
of the Field Study
is currently being
administered by
the Police Foundation, in which
elements of the
first phase results
will be evaluated
to
determine
whether presentation methods
used in photo
lineups
have
.........
an impact on
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witnesses' accuracy. The Police Foundation will release a
report of second phase findings in 2012.
An electronic copy of the Initial Report is available at www.
ajs.org.
Danielle Mitchell

Online videos pass on lessons
judges learned through their
careers
A new series of videos produced by the United States
Courts features the inspirational stories of federal judges
who faced personal and professional challenges on their
way to serving as jurists. Tided "Pathways to the Bench,"
the initial videos tell the stories of a judge on a federal
court of appeals, a district court judge and a federal
magistrate judge. Each video is highly personal, with the
judges crediting their hard work, educational opportunities and determination to succeed, as well as support from
family, friends and mentors, as helping them achieve a
position where they can make positive changes in society.
The featured judges are CircuitJudge Ann C. Williams,
District Court Judge Virginia Kendall and Magistrate
Judge Arlander Keys. The videos are available for viewing
at: http://www.uscourts.gov/EducationalResources/FederalCourtBasics/PathwaysToTheBench.aspx.

Podcasts review notable cases;
look at impact on society
A new monthly series of podcasts produced by the U.S.
Courts explores landmark Supreme Court decisions and
their impact on American society, beginning with two
cases that fundamentally altered the understanding of
the First and Fourth amendments. Each podcast features
a summary of the facts of each case and the court's decision, as well as commentary from legal scholars and links
to primary source materials.
The right to privacy and to be free of unreasonable
search and seizure under the Fourth Amendment is the
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legacy of the court's decision in Mapp v. Ohio. In this 1961
decision the court ruled, in contrast to some state courts,
that law enforcement was prohibited from using evidence
in a criminal case if the evidence had been seized improperly. The issue has taken on added weight in light of
continuing improvements in technology that potentially
expose people to greater loss of privacy. The podcast
for Texas v. Johnson reviews a 1989 decision in which the
court ruled that a person could not be prosecuted for

burning an American flag, or otherwise desecrating it,
no matter how offensive the act of doing so might seem.
On a broader level, this decision has perhaps created a
climate if not acceptance than at least greater discussion
of tasteless, objectionable and offensive acts.
Both initial podcasts can be found at http://www. uscourts.
gov/Multimedia/Podcasts/Landmarks.aspx vi

Michael Ream

Report from the States.
continued from page 95
citing statements made in open deliberation, allowing
such citation would arguably create incentives forjudges
to behave strategically by attempting to stack the deliberative record with statements favoring their preferred
perspective.
One might conclude that these effects are real but
worthwhile. Open deliberations would certainly provide
the interested public with a window into a process that
has been off limits, and what it saw through that window
might enhance its faith in the rule of law. The examples
...
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of Brazil and England suggest that the consequences
of open deliberations are not inevitably bad, though
context matters, and both legal systems are quite different from our own. Wisconsin may not have provided
us with an opportunity to test our intuitions, but it has
given us a chance to reconsider a feature of our system
that we would otherwise take for granted.
Chad Oldfather,
Professor of Law
Marquette University Law School
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The Clorox Company

Oakland, California
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Beverly Hills, California

Immediate Past President
William D. Johnston, Esq.
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Santa Rosa, California

Hon. Judith C. Chirlin (Ret.)
Talbot D' Alemberte
Hon. Henry E. Frye (Ret.)
John C. McNulty
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Hon. Dorothy W. Nelson
Professor Dawn Clark Netsch
Karl F. Nygren
Hon. Miriam Shearing
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Hon. Robert F. Utter (Ret.)
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Superior Court of Delaware
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Honorable Henry duPont Ridgely
Supreme Court of Delaware
Wilmington, Delaware
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Drake University Low School
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Honorable Thomas R. Phillips
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Fern Schair
Fordham Law School
New York, New York
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Drake University Law School
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Hon. Arlin M. Adams (Ret.)
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Alexandria, Virginia
Professor Christopher Zorn
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Chief Judge
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Congratulationsto the

Honorable Ricardo H. Hinojosa
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